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MEMORANDUM OF POINTS & AUTHORITIES
.
INTRODUCTION
Plaintiffs MATTHEW J. ROBINSON, CHRISTINA ROBINSON; and MARK ROBINSON bring the herein Wrongful Death

Action, due to the negligent and reckless acts and omissions of the herein named Defendants, which directly led to the death of
their father, THEODORE ROBINSON [“DECEDENT"], whowasan “elder” at thetime of the hereinincident. Said Defendants
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include PAUL EDWARD MORIN, M.D. [*“MORIN"]; JOANNE BETH SCHILPEROORT, N.P. [“ SCHILPEROORT"]; and
medical facility, MORIN MEDICAL CORPORATION dbaCHANNEL ISLANDSFAMILY PRACTICE & URGENT CARE
[“CHANNEL ISLANDS']. Likewise, Plaintiff ESTATE OF THEODORE ROBINSON bringsaSurvival Action, by Successor-
in-interest CHRISTINA ROBINSON, due to the negligent and reckless acts and omissions of the herein named Defendants,
which directly led to DECEDENT'S death. JAMES ROBINSON [formerly DOE 1], son of DECEDENT has been named a
Nominal Defendant at present.

1.
STATEMENT OF RELEVANT AND ALLEGED FACTS.

On or abut August 14, 2010, DECEDENT, a 67-year old man, presented with various medica issues, including but
not necessarily limited to, Parkinson's Disease, falling and urinary tract infections, as well as MRSA infections. Further,
DECEDENT had a history of Microaspiration and Scoliosis, which makes it difficult to breasthe and causes pulmonary
restriction. DECEDENT also had a brain stimulator placed in 2000. [Plaintiffs’ Second Amended Complaint (SAC) 714.] At
saidtime, DECEDENT presented to Defendants at 2103 Pickwick Drive, Camarillo, California 93010, where he had previously
been seen by Defendant MORIN for years. However, this time, DECEDENT was seen time by Defendant Nurse Practitioner
SCHILPEROORT, who was not aphysician. [SAC 115.] Apparently, Defendant SCHILPEROORT was acting at the direction,
and under the authority, of Defendant MORIN.

At saidtime, DECEDENT wasreported to be unabl eto state hismedication dosage, and was otherwi se complaining of back pain,
but denied burning and frequency of urination. DECEDENT'S symptoms were being treated by antibiotics. After administering
a shot of Toradol for pain, plus Motrin and Flexol, Defendants sent DECEDENT home. The next day, on August 15, 2010,
DECEDENT passed away. [SAC 116.]

Anelderly person such asDECEDENT, who hasachronic disease, requires amuch more extensive work-up than what occurred
on August 14, 2010. Patients with a history of falling typically have serious underlying conditions. DECEDENT'S fall history
was clearly documented in the medical records of the herein Defendants as far back as 2003. Furthermore, DECEDENT was
taking various prescription medications, but drug interaction was not taken into consideration by Defendants on August 14,
2010. [SAC 117.] Rather than simply administer ashot of Toradol, DECEDENT should have been taken to an emergency room,
had x-rays, an EKG, and a comprehensive blood work-up. Pneumonia, Sepsis and other problems should have been ruled out.
DECEDENT'S Certificate of Death, which was attached to Plaintiffs Complaint as Exhibit 1, indicates DECEDENT died of
cardio-respiratory failure, neurogenic bladder and Parkinson's Disease. However, DECEDENT'S chart does not indi cate cardiac
problems. [SAC 18.]

Defendants were negligent and reckless for failing to perform an adequate work-up and evaluation of DECEDENT, who had
unexplained falling episodes, including not having made a conclusive determination asto whether DECEDENT had Septicemia.
Had the work-up occurred, DECEDENT would have been hospitalized. If Defendants were unable to perform a full work-
up, DECEDENT should have been transported to the Emergency Room for the work-up, including diagnostic testing, and
ultimately, treatment. Notably, elders who fall require very thorough work-ups. Furthermore, infection in an elderly person
cannot simply be observed. A blood test must be performed, and Pneumonia ruled out. None of this occurred on August 14,
2010, when DECEDENT presented to Defendants. [\SAC 119.] As a direct and proximate result of Defendants' negligence,
recklessness and intentional conduct infailing to provide care, properly diagnose and render appropriate treatment, DECEDENT
suffered and lost hislife prematurely. [SAC 120.]
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A DEMURRER TO FIRST AMENDED COMPLAINT ISIMPROPER. AS
FACTS SUFFICIENT TO STATE CAUSES OF ACTION HAVE BEEN PLED.

A Demurrer is a pleading used to test the legal sufficiency of other pleadings. That is, it raises issues of law -- not fact --
regarding the form or content of the Complaint. [California Code of Civil Procedure §8422.10, 589; see Donabedian v. Mercury
Ins. Co., 116 Cal.App.4th 968, 994, 11 Cal.Rptr.3d 45, 64 (2004) (citing text).] Notably, it is not the function of the Demurrer to
challenge the truthfulness of the Complaint; and for purposes of the ruling on the Demurrer, all facts pleaded in the Complaint
are assumed to betrue. [Aubry v. Tri-City Hosp. Dist, 2 Cal.4th 962, 966-967, 9 Cal.Rptr.2d 92, 95 (1992); Serrano v. Priest, 5
Cal.3d 584, 591, 96 Cal.Rptr. 601, 605 (1971); Adelman v. Associated Int'l Ins. Co., 90 Cal.App.4th 352, 359, 108 Cal.Rptr.2d
788, 792 (2001).]

The sole issue raised by a Demurrer is whether the facts pleaded state a valid cause of action, not whether they are true. No
matter how unlikely or improbable, Plaintiffs allegations must be accepted as true for the purpose of ruling on the Demurrer.
[Del E. Webb Corp. v. Structural Materials Co., 123 Cal.App.3d 593, 604, 176 Cal.Rptr. 824, 829 (1981).] The question of
Plaintiffs’ ability to prove these alegations, or possible difficulties in making such proof, is of no concern in ruling on the
Demurrer. [Committee on Children's Television, Inc. v. General Foods Corp., 35 Cal.3d 197, 213-214, 197 Cal.Rptr. 783, 793
(1983).] Further, Plaintiffs are entitled, at the pleadings stage, to assert claimsin the alternative, regardless of their consistency:
“We acknowledge a party is permitted -- sometimes encouraged -- to plead alternative and inconsistent theories in a given

proceeding.” [International Billing Services, Inc. v. Emigh, 84 Cal.App. 4th 1175, 1188, 101 Cal.Rptr.2d 532, 541 (2000).]

Our only task in reviewing aruling on ademurrer is to determine whether the complaint states a cause of
action. Accordingly, we assume that the complaint's properly pleaded material alegations aretrue and give
the complaint areasonable interpretation by reading it asawhole and all its partsin their context. [Citations
omitted.] We do not, however, assume the truth of contentions, deductions, or conclusions of fact or law.
[Moore v. Regents of University of California, 51 Cal.3d 120, 793 P.2d 479 (1990).]

AV
PLAINTIFFSHAVE PLED SUFFICIENTLY TO SUPPORT A CAUSE OF ACTION FOR ELDER ABUSE.
A. “Neglect” and/or “ Care or Custody” of an Elder/Dependent Adult.

Plaintiffs Elder Abuse claim is based upon California Elder Abuse and Dependent Adult Civil Protection Act (EADACPA);
that is, California Welfare & Institutions Code 815600, et seq., otherwise known as the Elder Abuse Act, and relevant case
law interpreting same. Pursuant to California Welfare & Institutions Code §15610.07, “abuse of an elder or a dependent
adult” means: (a) Physical abuse, neglect, financial abuse, abandonment, isolation, abduction, or other treatment with resulting
physical harm or pain or mental suffering, or (b) the deprivation by a care custodian of goods or services that are necessary to
avoid physical harm or mental suffering.” [Emphasis added.] [SAC 124.]

Section 15610.57 defines “ neglect” to include: failureto provide medical care for physical and mental health needs; AND/OR
failure of any person having the care or custody of an elder or adependent adult to exercise that degree of carethat areasonable
person in alike position would exercise. [Emphasis added.] [SAC 125.]

First, Section 15610.57, in defining “neglect,” which is one qualifying aspect of Elder Abuse, provides that a person can be
held liable for failing to provide medical care OR if said person has care or custody of an elder, failing to exercise reasonable
degree of care. Thus, Defendants' assertion that a care custodian relationship is required is not apparent as per even a cursory
reading of Section 15610.57.
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Furthermore, even if one considers “neglect” as defined in Section 15610.57, as perpetrated by a person having the “care or
custody” of an elder, Section 15610.17 brings Defendant and CHANNEL ISLANDS, where Defendant MORIN was ostensibly
employed and/or which he owned, and was ostensibly acting within the scope of employment at the time the alleged acts and
omissions occurred, into the definition. Specifically, Section 15610.17 defines a “ care custodian” as “an administrator or an
employee of any of the following public or private facilities or agencies, or persons providing care or services for elders or
dependent adults, including members of the support staff and maintenance staff: ... (b) Clinics.” [Emphasis added.] [See SAC
927.] Plaintiffs have alleged the herein incident took place at the “CHANNEL ISLANDS’ facility, located at 2103 Pickwick
Drive, Camarillo, California 93010, which was a “clinic,” as defined by Section 15610.17, and that Defendant MORIN was
employed by and/or an agent of CHANNEL ISLANDS and said clinic at the time of the herein incident. [See SAC 114, 27.]
Further, upon asserting these facts, Plaintiffs go on to allege Defendants' status as a care custodian: “... Defendants herein,
including DOES 1-50, and each of them, were care custodians within the definition of California Welfare & Institutions Code
§15610.17." [ SAC 1127-28.] Hence, Plaintiffshave properly alleged Defendants can be held liablefor failing to provide medical
care AND/OR based upon Defendants having had care or custody of DECEDENT, for failing to exercise reasonable degree
of care.

The California Supreme Court in Delaney specifically stated that the Elder Abuse Act applied to actions for “neglect” by
those responsible, “regardiess of their professional standing.” [Emphasis added.] [Delaney v. Baker, 20 Cal.4th 23, 34, 82
Cal.Rptr.2d 610 (1999).] Further, the Delaney Court went on to observe that the statutory definition quoted in California
Welfare & Ingtitutions Code §15610.57 and used in Section 15657 concerns “the more fundamenta ‘failure to provide
medical care for physical and mental health needs [citations omitted]” [id.] -- as opposed to Professional Negligence, which
is the sub-standard rendering of medical care. Notably, the provision of “medical care” is certainly within the purview of
Defendants responsihilities, asis attending to “physical and mental health needs.” Defendants apparently confuse the purpose
and intent of the Elder Abuse Act, erroneously believing it to provide an escape hatch for health care providers, while affording
heightened remedies only against other “neglect” actors. Rather, the Statute creates an obvious framework to impose more
severe punishment for a protected class -- that is, elders and dependent adults ... “regardless of [ ] professional standing” of
the actor meting out the neglect.

Defendants contend, as noted, that the term *based on ... professional negligence,” used in section 15657.2,
applies to any actions directly related to the professional services provided by a health care provider. The
adoption of such a position would produce an anomalous result. It would make the determination as to
whether the “recklessly neglectful” custodians of an elderly person were subject to section 15657 turn on
the custodian'slicensing status: A custodian who allowed an elder or dependent adult in hisor her careto be
become malnourished would be subject to 15657's heightened remedies only if he or shewas not alicensed
health care professional. There is no indication that the Legislature intended this anomaly. [Delaney v.
Baker, 20 Cal.4th 23, 35, 82 Cal.Rptr.2d 610, 617-618 (1999).]

Thus, itisabundantly clear that Section 15610.17 contempl ated Defendants, aclinic and clinic employees and/or administrators,
rendering care or services to an elder, to be within the definition of the Elder Abuse Act, and likewise, within the definition
of acare custodian. Furthermore, the California Supreme Court in Delaney included such care custodians, who a so happen to
be health care providers, as potentia litigantsin Elder Abuse actions. The California Supreme Court further articulated these
principlesin Covenant Care, Inc.:

It istrue that statutory elder abuse includes ‘ neglect as defined in Section 15610.57,” which in turn includes negligent failure
of an elder custodian ‘to provide medical care for [the elder's] physical and mental health needs.” But as we explained in
Delaney, ‘neglect’ within the meaning of Welfare and I nstitutions Code section 15610.57 covers an area of misconduct distinct
from ‘professional negligence.” As used in the Act, neglect refers not to the substandard performance of medical services
but, rather, to the ‘failure of those responsible for attending to the basic needs and comforts of elderly or dependent adults,
regardless of their professional standing, to carry out their custodial obligations.” Thus, the statutory definition of ‘neglect’
speaks not of the undertaking of medical services, but of the failure to provide medical care. Notably, the other forms of
abuse, as defined in the Act -- physical abuse and fiduciary abuse -- are forms of intentional wrongdoing also distinct from
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‘professional negligence.’[Emphasis added.] [Citations omitted.] [Covenant Care, Inc. v. Superior Court, 32 Cal.4th 771, 783,
86 P.3d 290, 296-297 (2004).]

Finally, Defendant' misrepresentation of the case law as somehow requiring DECEDENT to have been a resident, versus a
patient, is as egregious as their contortion of the facts. Nowhere, either in the case law, which does not rule on the issue, and
especialy inthe Elder Abuse Act itself, is“residency” required. Furthermore, Defendants characterization of their relationship
with DECEDENT as a one-time visit, where he “came for treatment... and went on his way” [Demurrer, 5:6-10], is likewise
grossly misrepresented. Rather, Defendants administered apain shot and “sent DECEDENT on hisway” [SAC 1130], which act,
in effect, constituted afailure to undertake necessary medical care, and gave DECEDENT afeeling of security, which prevented
him from otherwise seeking appropriate, life-saving medical care, thus, depriving him of care and treatment. Furthermore,
contrary to Defendants' representations, DECEDENT had been a patient of Defendant MORIN'S at Defendant's clinic, that is,
MORIN MEDICAL CORPORATION, for years: “On August 14, 2010, DECEDENT presented to Defendantsat 2103 Pickwick
Drive, Camarillo, California 93010, where he had previously been seen by Defendant MORIN for years. However, this time,
DECEDENT was seen time by Nurse Practitioner SCHILPEROORT, who was not a physician.” [SAC 160.] Notwithstanding
thefact that the Elder Abuse Act does not state as much, Defendantswould have us believe the Act only applieswhen an elder's
medical condition conformswith some unspecified standard requiring nursing homeor hospital staysin order to hold aheathcare
provider responsible for abuse of an elder by virtue of improperly withholding care. Defendants' contortion of the statute, case
law and factsisimproper, and otherwise, unpersuasive, asthey fail in either event to satisfactorily support their Demurrer.

B. “ Causation” Not an Element of Elder Abuse

Several factors have been held to constitute Elder Abuse, albeit “causation” is not one of them; to wit, that Defendants,

1) “ had responsibility for meeting the basic needs of the elder or dependent adult, such as nutrition, hydration, hygiene or
medical care’, Plaintiffs alleged as much in Paragraph 4 of their SAC: “Defendant MORIN was either an employee or agent
of said business entities and/or DOES 1-50, and each of them, and/or was otherwise responsible for the medical care and
treatment of DECEDENT in her capacity as a medical doctor.” [Emphasis added.]; “At all times herein mentioned, each of
the Defendants named herein, including those Defendants designed as DOES, was the agent, partner, joint venturer, servant,
employee or employer of each of the other Defendants, and was at al times mentioned herein acting within the course and
scope of such agency, partnership, joint venture, servitude and/or employment and each other, and acting with the express or
implied knowledge, permission or consent and under the command of the remaining Defendants, and each of them. Defendants
authorized, advised, encouraged, ratified, condoned, directed and commanded the conduct herein complained of each and every
other Defendant.” [SAC 111];

2) “knew of conditions that made the elder or dependent adult unable to provide for his or her own basic needs’, Plaintiffs
alleged as much in Paragraphs 16 and 17 of the SAC: “At that time, DECEDENT was reported to be unable to state his
medi cation dosage, and was otherwise complaining of back pain DECEDENT'S symptoms were being treated by antibiotics....
DECEDENT'S fall history was clearly documented in the medical records of the herein Defendants as far back as 2003.
Furthermore, DECEDENT was taking various prescription medications, but drug interaction was not taken into consideration
by Defendants on August 14, 2010.” In addition, Paragraph 14 states: DECEDENT had “Parkinson's Disease, falling and
urinary tract infections, as well as MRSA infections... [A] history of Microaspiration and Scoliosis, which makes it difficult to
breathe and causes pulmonary restriction, [and] ... a brain stimulator placed in 2000.” Additionally, Paragraphs 38 and 39
state: “... DECEDENT allegesthat a“disabled person,” such as himself, was substantially more vulnerabl e than other members
of the public to the conduct of Defendants, including DOES 1-50, because of poor health or infirmity, restricted mobility or
disability, and that DECEDENT actually suffered substantial physical and emotional damage resulting from said Defendants
conduct, even death.”

3) “ denied or withheld goods or services necessary to meet the elder or dependent adult's basic needs, either with knowledge
that injury was substantially certain to befall the elder or dependent adult ... or with conscious disregard of the high probability
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of such injury”: Plaintiffs alleged in Paragraph 19 of their Complaint: “Defendants were negligent and reckless for failing
to perform an adequate work-up and evaluation of DECEDENT, who had unexplained falling episodes, including not having
made a conclusive determination as to whether DECEDENT had Septicemia. Had the work-up occurred, DECEDENT would
have been hospitalized. If Defendants were unable to perform afull work-up, DECEDENT should have been transported to the
Emergency Room for the work-up, including diagnostic testing, and ultimately, treatment. Notably, elder swho fall need avery
thorough work-up. Furthermore, infection in an elderly person cannot simply be observed. A blood test must be performed,
and Pneumoniaruled out. None of this occurred on August 14, 2010, when DECEDENT presented to Defendants.” In addition
Paragraph 37 states: “Hence, Defendants, including DOES 1-50 knew or should have known there was a strong possibility
that their failure to undertake a comprehensive medical work-up and/or their failure to transfer DECEDENT to a hospital for
a comprehensive medical work-up; and/or their administration of improper treatment in the form of a Toradol shot, would
harm DECEDENT, as well as Plaintiff MATTHEW ROBINSON.” [See Carter v. Prime Healthcare Paradise Valley, 198
Cal.App.4th 396, 407, 129 Cal.Rptr.3d 895 (2011).]

Notably, an action for Professional Negligence (i.e., Medical Malpractice) does require a specific causation showing; however,
Defendants have not demurred to Plaintiffs cause of action for Professional Negligence.

C. “Recklessness’ & Failureto Provide Medical Care.

Defendants violated California Welfare and I nstitutions Code §15610.57, by choosing to knowingly disregard the rights of the
elder DECEDENT infailing to provide necessary, life-saving diagnostic treatments, and rather, acted in direct contravention of
the elder DECEDENT'S medical care needs and rights. Defendants attempt to trivialize its conduct, but Plaintiffs have clearly
pled specific facts consistent with proper Elder Abuse pleading:

» Defendant MORIN, allegedly licensed by the State of Californiato practice medicine, located and doing businessin Ventura
County, California, as MORIN MEDICAL CORPORATION dba CHANNEL ISLANDS FAMILY PRACTICE & URGENT
CARE, was either an employee or agent of said entity and/or was otherwise responsible for the medical care and treatment of
DECEDENT in his capacity as amedical doctor. [SAC 14, 6.]

» Defendants knew the conditions that made DECEDENT unable to provide for his own basic needs, since he had Parkinson's
Disease, urinary tract infections, MRSA infections, Microaspiration and Scoliosis, which makesit difficult to breathe and causes
pulmonary restriction, and a brain stimulator; was unable to state his medication dosage, complaining of back pain, and on
antibiotics; had awell-documented, seven year fall history in Defendants' records; and had been prescribed various medications,
albeit, drug interaction was not taken into consideration by Defendants. [Id. at 11 14, 16, 17.]

* Defendants knew DECEDENT was a disabled person, and thus, vulnerable more so than other members of the public to the
conduct of Defendants, due to his poor health, restricted mobility and disability. [Id. at 11 38, 39.]

» Defendants failed to perform an adequate work-up and evaluation of DECEDENT, who had unexplained falling episodes,
including not having made a conclusive determination as to whether DECEDENT had Septicemia. Had the work-up occurred,
DECEDENT would have been hospitalized. If Defendant was unable to perform a full work-up, DECEDENT should have
been transported to the Emergency Room for the work-up, including diagnostic testing, and ultimately, treatment, since elders
who fall need a very thorough work-up. Furthermore, infection in an elderly person cannot simply be observed. A blood test
must be performed, and Pneumonia ruled out. None of this occurred on August 14, 2010, when DECEDENT presented to
Defendants. [1d. at 19.]

» Defendants chose to knowingly violate the rights of DECEDENT by failing to perform an adequate work-up and evaluation
of DECEDENT, who had unexplained falling episodes, including not having made a conclusive determination as to whether
DECEDENT had Septicemia. Had the work-up occurred, DECEDENT would have been hospitalized. If Defendants were
unableto performafull work-up, DECEDENT should have been transported to the Emergency Room for the work-up, including
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diagnostic testing, and ultimately, treatment. Notably, elder swho fall need avery thorough work-up. Furthermore, infectionin
an elderly person cannot simply be observed. A blood test must be performed, and Pneumoniaruled out. None of this occurred
on August 14, 2010, when DECEDENT presented to Defendants. [Id. at 130.]

» Rather, Defendants merely administered pain medication, wholly failing to address DECEDENT'S medical condition -- back
pain, including a history of Parkinson's Disease, falling, urinary tract infections, MRSA infections, Microaspiration, Scoliosis,
breathing difficulty, pulmonary restriction and brain stimulator implant -- and sent DECEDENT on hisway, which act, in effect,
constituted a failure to undertake medical care. [Id. at 130.]

* Rather than simply administer a shot of Toradol, DECEDENT should have been taken to an emergency room, had x-rays, an
EKG, and acomprehensive blood work-up. Pneumonia, Sepsis and other problems should have been ruled out. DECEDENT'S
Certificate of Death indicates DECEDENT died of cardio-respiratory failure, neurogenic bladder and Parkinson's Disease.
However, DECEDENT'S chart does not indicate cardiac problems. [Id. at 118.]

» Said deprivation of care by Defendants herein, including DOES 1-50, and each of them, directly and proximately caused
DECEDENT'S death. Said acts and omissions fall squarely within the purpose and intent of the California Elder Abuse Act,
and constitute reckl essness, neglect, abandonment and deprivation by acare custodian of goods or servicesthat are necessary to
avoid physical harm or mental suffering, which specifically include failure to undertake medical care, as opposed to negligent
rendering of medical services. [Emphasis added.] [Id. at 30.]

* Defendants knew or should have known there was astrong possibility that failure to undertake acomprehensive medical work-
up and/or her failure to transfer DECEDENT to a hospital for a comprehensive medical work-up; and/or her administration of
improper treatment in the form of a Toradol shot, would harm DECEDENT, aswell as Plaintiffs. [1d. at 134.]

The purpose of the Elder Abuse Act isto protect a particularly vulnerable portion of the population, of which DECEDENT was
amember throughout the time the herein alleged acts and omissions on the part of Defendant took place, from mistreatment in
the form of abuse, neglect and deprivation of services necessary to prevent harm. Within the meaning of the Elder Abuse Act,
“recklessness,” involves more than inadvertence, incompetence, unskillfulness, or afailure to take precautions, but rather rises
to the level of a conscious choice of a course of action with knowledge of the serious danger to othersinvolved in it. [Mack v.
Soung, 95 Cal.Rptr.2d 830, 80 Cal.App.4th 966 (App. 3 Dist. 2000) review denied.] The Delaney Court defined recklessness
as “deliberate disregard of the high degree of probability that an injury will occur.” [Delaney v. Baker, 20 Cal .4th at 31.] “Itis
enough that they “realize or, from the facts which [they] kn[o]w, should realize that there is a strong probability that harm may
result, even though though [they] hope[] or even expect[] that [their] conduct will prove harmless.” [Shell Oil Co. v. Winterthur
Swiss Ins. Co., 12 Cal.App.4th 715, 742, 15 Cal.Rptr.2d 815 (1993).]

When Defendants failed to perform an adequate work-up and evaluation of DECEDENT, and further failed to facilitate transfer
to the Emergency Room for diagnostic testing, and ultimately, treatment so as to address DECEDENT'S falls, back pain, and
inability to communicate his medication regimen all within the context of his known history of MRSA (Staph) infections,
Microaspiration and Scoliosis, which makesit difficult to breathe and causes pulmonary restriction, they acted recklessly. [SAC
1114-19.] Clearly, Defendants knew or should have known there was a strong possibility that her refusal to provide medical care
to meet DECEDENT'S physical needs, including failure to undertake a comprehensive medical work-up and/or her failure to
transfer DECEDENT to ahospital for acomprehensive medical work-up and treatment, would harm DECEDENT.... [SAC 134.]

Additionally, Plaintiffs added the following factual allegations to the SAC so as to expand upon Defendants failure to provide
medical care to the elder, DECEDENT, as necessitated by the Court at the earlier Demurrer hearings on the Elder Abuse
cause of action:

Defendants merely administered pain medication, wholly failing to address DECEDENT'S medical condition -- back pain,
including a history of Parkinson's Disease, faling, urinary tract infections, MRSA infections, Microaspiration, Scoliosis,
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breathing difficulty, pulmonary restriction and brain stimulator implant -- and sent DECEDENT on hisway, which act, in effect,
constituted afailureto undertake medical care. Said deprivation of care by Defendants herein, including DOES 1-50, and each of
them, directly and proximately caused DECEDENT'S death. Said acts and omissionsfall squarely within the purpose and intent
of the California Elder Abuse Act, and constitute recklessness, neglect, abandonment and deprivation by a care custodian of
goods or services that are necessary to avoid physical harm or mental suffering, which specifically include failure to undertake
medical care, as opposed to negligent rendering of medical services. [SAC 130.]

In addition to the foregoing, the following is aleged, which acts and omissions on the part of Defendants further constitute
Elder Abuse: [SAC 142]

DECEDENT did not havethe capacity to make an informed decision regarding administration of a Toradol injection. [SAC 143.]

In addition, Defendants withheld information from DECEDENT that was vital to making an informed decision. Specifically,
Defendants never provided DECEDENT with the contraindications for administration of a Toradol shot. Specifically, Toradol
can cause serious side effects, including congestive heart failure; kidney failure; pain or tightness in the chest; vomiting
blood; difficulty in swallowing or breathing; asthma, wheezing, shortness of breath; alergic reactions; fainting or seizures;
anaphylactoid reactions; and/or gastrointestinal bleeding, among others, leading to death. The elderly are at higher risk for
most serious side effects. Notably, DECEDENT, 61 years old at the time, had a documented history of Parkinson's Disease,
faling, urinary tract infections, MRSA (Methicillin-resistant Staphylococcus aureus) infections (virulent staph infections),
Microaspiration and Scoliosis, which makesit difficult to breathe and causes pulmonary restriction, aswell asabrain stimulator,
among other conditions. [SAC 144.]

DECEDENT was entitled to be seen, and needed to be seen, by a physician, that is, Defendant MORIN, who ostensibly was
aware of DECEDENT'S complex medical history and thus, would have been ableto make amore definitive diagnosis, including
referring DECEDENT to emergency care for a necessary and proper medical work-up in light of DECEDENT'S presenting
symptoms. [SAC 145.]

Defendant SCHILPEROORT never took a full and complete medical history of DECEDENT, including but not limited to
DECEDENT'S medical conditions that were chronic in nature, prior to administering the Toradol shot, or, in fact, at any time.
DECEDENT'S extremely complex medical condition was beyond her competency as a Nurse Practitioner to diagnose. [SAC
146.]

Asaresult of Defendants acts and omissions, proper care and treatment was withheld, constituting Elder Abuse, and improper
care and treatment was administered by virtue of the Toradol shot, constituting Professional Negligence. Due to the fact the
improper care and treatment, that is, the Toradol shot, was administered without informed consent, such constitutes Medical
Battery. [SAC 147.]

Before a patient is administered a Toradol shot, it must be determined whether the patient the patient has, among other issues,
kidney disease, asthma, dehydration and/or acardiac condition, yet thereisno indication Defendants ever took amedical history
at the time DECEDENT presented. In fact, DECEDENT had a history of urinary tract infections, as well as Microaspiration
and Scoliosis, which makes it difficult to breathe and causes pulmonary restriction. [SAC 148.]

Before a patient is administered a Toradol shot, it must be determined whether the patient has an infection, since Toradol can
hide some of the signs of infection, such as pain and fever, and may lead a patient to believe he or she is better or that the
infection is not serious. DECEDENT had a documented history of urinary tract infections, as well as MRSA (Methicillin-
resi stant Staphylococcus aureus) infections (virulent staph infections). DECEDENT, who had Parkinson's Disease, was reported
at the time, that is, on August 14, 2010, to be unable to state his medication dosage, and was otherwise unable to assist in his
medical care and treatment, such that it was incumbent upon Defendants to determine at the time whether DECEDENT had
an infection of any sort prior to administration of the Toradol shot, which they wholly failed to do. Otherwise, Defendants
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failed to facilitate referring DECEDENT to a higher level of care where such determination regarding infection could be made.
[SAC 149.]

Before apatient is administered a Toradol shot, it must be determined what other medications a patient istaking. DECEDENT,
who had Parkinson's Disease, was reported at thetime, that is, on August 14, 2010, to be unable to state his medication dosage,
and was otherwise unable to assist in hismedical care and treatment, such that it was incumbent upon Defendants to determine
at the time what specific medications were being taken by DECEDENT prior to administration of the Toradol shot, which
they wholly failed to do. Otherwise, Defendants failed to facilitate referring DECEDENT to a higher level of care where such
determination regarding medications could be made. [SAC 150.]

Furthermore, Toradol can slow down elimination of other medicines from the body, which affects they way such medications
work. Interactions amongst medications, if said interactions are deemed safe and appropriate, must be closely managed and
monitored, which requiresthat the medical provider be aware of all medications. Notably, it was documented that DECEDENT
was unable to state his medication dosage, and thus, was otherwise unable to assist in his medical care and treatment. Thus,
Defendants wholly failed to assess DECEDENT'S daily medication regimen for drug interaction prior to administration of the
Toradol shot. [SAC 151.]

Toradol, a potent nonsteroidal anti-inflammatory drug [“NSAID"], has been identified as causing increased risk of a serious
cardiovascular thrombotic event, myocardia infarction, and stroke, which can be fatal, especialy in elderly patients. A
myocardial infarction is obstruction of the blood supply to the heart, typically by thrombus (blood clot) or embolus (traveling
intravascular mass/clot), causing local death of the heart tissue. Infact, DECEDENT, an elder, died of cardio-respiratory failure.
[See Exhibit 1.] [SAC 152.]

Toradol is contraindicated in patients with advanced renal impairment and in patients at risk for renal failure due to volume
depletion. DECEDENT had ahistory of urinary tract infections, aswell asMRSA (Methicillin-resistant Staphylococcus aureus)
infections (virulent staph infections). In fact, acause of death indicated for DECEDENT, an elder, was neurogenic bladder.
[See Exhibit 1.] [SAC 153.]

Toradol must be adjusted for patients 65 years of age or older, because the elder ly are more sensitive to the adverse side effects
of NSAIDs, including Toradol. Specifically, extra caution and reduced dosages must be used when treating the elderly with
Toradol, with the lower end of the Toradol dosage range utilized for patients over 65 years of age. DECEDENT was 67 years
old at the time of the alleged incident, however, thereis no indication in the medical record that Defendants did, in fact, adjust
the Toradol dosage for DECEDENT. [SAC 154.]

Furthermore, the California Supreme Court has held that ahealth care provider engaging in recklessnesstoward an elder within
the meaning of Welfare & Institutions Code 815657 is subject to the heightened remedies of the EADACPA, and is not subject
to the limitations of Section §15657.2, which apply only to professional negligence actions. [Delaney v. Baker, 20 Cal.4th 23,
82 Cal.Rptr.2d 610 (1999).] The abuse and neglect specified in 815657, in other words, is something other than, and mutually
exclusive of, “ professional negligence,” asthat termisused in 815657.2. Thus, the Elder Abuse Act expressly includesa* health
care provider” within the possible litigantsin an Elder Abuse claim.

Finally, Defendants argue Plaintiffs cannot simultaneously allege Elder Abuse and Medical Battery, because to assert as much
isan “oxymoron.” Clearly thisisan incorrect argument. It is hardly “oxymoronic” that aprovider could fail to obtain informed
consent for an otherwise, improper treatment, while simultaneously fail to provide the proper treatment. Further, Plaintiffs are
entitled, at the pleadings stage, to assert claims in the aternative, regardless of their consistency: “We acknowledge a party
is permitted -- sometimes encouraged -- to plead alternative and inconsistent theories in a given proceeding.” [International

Billing Services, Inc. v. Emigh, 84 Cal.App. 4" 1175,1188,101 Cal.Rptr.2d 532, 541 (2000).]
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PLAINTIFFSHAVE PLED SUFFICIENTLY TO SUPPORT A CAUSE OF ACTION FOR MEDICAL BATTERY.

Anactionfor Medical Battery can be brought when aprovider performsamedical procedurewithout the patient's consent. [ CACI
Jury Instruction No. 530, Medical Battery.] Plaintiffs clearly alleged DECEDENT did not give consent: “ Defendants performed
amedical procedure, that is, administration of aToradol shot, without DECEDENT'S consent, who, dueto hismedical condition,
was otherwise unable to give consent.” [Emphasis added.] [SAC 183.] Hence, Plaintiffs pleading is compliant with a cause of
action for Medical Battery; that is, lack of consent. Defendants attempt to muddy the waters by asserting a failure to provide
“informed consent” merely constitutes Medical Negligence fails to acknowledge Plaintiff has pled both lack of consent, as
demonstrated in Paragraph 83, as well as a lack of informed consent. Defendants' assertions, yet again, grossly misrepresent
Plaintiffs’ pleadings and compliance with the requisite causes of action.

VI.
CONCLUSION

Plaintiffs respectfully request that the Court deny Defendants' Demurrer. However, if the Court grants Defendant's Demurrer,
Plaintiffs request that it also grant Plaintiffs Leave to Amend and file a Third Amended Complaint. However, since the Court
assumes all facts alleged in Plaintiff's Complaint to be true, and since Plaintiff has otherwise properly pled all Causes of Action
as demonstrated above, Defendants Demurrer should be denied.
DATED: Jduly 5, 2012
JAMESR. GILLEN, P.C.
By <<signature>>
JamesR. Gillen
A Professional Law Corporation

Attorney for Plaintiffs
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